How Courts
Hear Children
BY MOLSHREE A. SHARMA

WHEN REBECCA RECEIVED A PHONE CALL FROM HER EX-HUSBAND
DAVID, she knew her life had changed forever. David informed her that he was not

returning their 13-year-old son, Howard. Rebecca and David had married in Israel, where
Howard had been born and raised. Since their divorce, David had moved to the Midwest
while Rebecca raised Howard in Israel having received sole custody pursuant to an Israeli
judgment. To facilitate David’s parenting time, Rebecca had agreed that Howard could
spend a few weeks in the U.S. and a return ticket was purchased. Now, she was told, he
was never returning. What could Rebecca do?1 Which court, in Israel or the U.S., had
__________
1. To protect the privacy of the parties and minor child, I have changed the names. I represented the mother in a
case before the Seventh Circuit that settled.
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The Hague
Convention aims to
expeditiously return
children who have
been unilaterally
removed from their
habitual residence
by an abducting
parent. But what
happens when more
mature children
have their own
preferences?
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jurisdiction to determine where Howard
should live? How long would the process
take to determine it? Was Rebecca’s judgment
awarding her sole custody enforceable in the
U.S? What weight would Howard’s wishes have
in the court’s eyes?
The Hague Convention on the Civil Aspect
of Child Abduction, ratified in 1980 with
84 signatories, governs issues surrounding
jurisdiction and the expeditious return of
children under 16 to their habitual residence
when wrongfully retained or removed from
one member country to another.2 It provides
relief to a left-behind parent and deters
parental abduction as a means to separate a
child from their habitual residence and the
other parent. Habitual residence, while not
precisely defined in the Hague Convention,
is the child’s ordinary residence prior to
the abduction.3 Thus, the court of habitual
residence is considered the best forum to
determine the merits of custody. However,
even when a child has been wrongfully taken,
the court has discretion to deny return of the
child when an exception applies.
This article focuses on the Article XIII
objection, which provides a judge discretion to
refuse the return of an abducted child who is of
mature age and has a valid objection.4

A child’s valid objection
Pursuant to an Article XIII objection, the
court must determine the following:
a) Whether the child objects to return.
b) Is the child of sufficient age and maturity
for the objection to be considered?
c) If it is determined that the child is of
sufficient age and maturity, the court
considers the objection itself.

d) The court has discretion to deny the
child’s return if the child is of sufficient
maturity and has a valid objection for a
variety of reasons, including deterrence
and to promote the purpose of the
Convention itself.5
Viewing the legislative history of this objection,
competing concerns are manifest. On the one
hand, with progression in children’s rights,
there is growing acceptance that a child may
have an opinion backed by good reasoning and
that children have their own rights and should
be heard.
Conversely, children can be coached
or alienated. It cannot be understated that
the child is in a precarious position, as she
continues during the proceeding to live with
the abducting parent. Ultimately, an inquiry
into a child’s wishes could easily become a
protracted proceeding and stray into a bestinterest or custody analysis.6 This contradicts
the nature and purpose of the Convention,
which focuses on expediency and determining
jurisdiction. Additionally, judges and lawyers
__________

2. Hague Conference on Private International
Law, Hague Convention on the Civil Aspects of International Child Abduction (Oct. 25, 1980, Hague XXVIII), available at law.isba.org/3pqzO4T.
3. Id., Article III(a) (“The removal or the retention of a
child is to be considered wrongful where it is in breach of
rights of custody attributed to a person, an institution or
any other body, either jointly or alone, under the law of the
State in which the child was habitually resident immediately
before the removal or retention ….”).
4. Id., Article XIII (“The judicial or administrative authority may also refuse to order the return of the child if
it finds that the child objects to being returned and has attained an age and degree of maturity at which it is appropriate to take account of its views.”).
5. Id.
6. Id., Article XVI (“The judicial or administrative authorities of the Contracting State to which the child has been
removed or in which it has been retained shall not decide on
the merits of rights of custody until it has been determined
that the child is not to be returned under this Convention
….”).
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• The Hague Convention
focuses on the expediency of a
child’s return to their habitual
residence and determining
jurisdiction.
• U.S. caselaw indicates that
courts generally will not refrain
from returning a child abducted
by a parent based solely on
the child’s objection to being
returned.
• Federal or state courts
can hear a case concerning the
Hague Convention on the Civil
Aspect of Child Abduction. But,
generally, federal courts are
more likely to consider a child
removal case with international
treaties in mind whereas state
courts may rely on custodial
factors.

U.S. caselaw
ON THE ONE HAND, WITH
PROGRESSION IN CHILDREN’S
RIGHTS, THERE IS GROWING
ACCEPTANCE THAT A CHILD MAY
HAVE AN OPINION BACKED BY GOOD
REASONING AND THAT CHILDREN
HAVE THEIR OWN RIGHTS AND
SHOULD BE HEARD. … CONVERSELY,
CHILDREN CAN BE COACHED OR
ALIENATED.
are not trained in psychology and are illequipped to determine a child’s maturity.
The Convention’s purposes are to benefit
children as a whole and the prompt return
of abducted children to their habitual
residence. The exceptions, however, focus
on the rights and voice of an individual
child in a proceeding.
To determine whether the child in fact
objects to return, the court may conduct an
in camera meeting or appoint a guardian
ad litem (GAL), an attorney representing
the child’s best interest, or a similarly
credentialed expert. A more complex
matter is determining sufficiency of the
child’s maturity as the Convention itself
provides no framework or factors.

Jurisdiction
Federal and state courts have
jurisdiction to hear Convention cases, so
choice of forum is strategic. Generally,
the federal court focuses more sharply
on the jurisdictional nature of the treaty.
Therefore, it may be more advantageous to
the petitioner seeking return to a habitual
residence, as that is the primary goal of
the Convention subject only to narrowly
construed exceptions. However, state court
judges are experienced in substantive
child-custody issues and less familiar with
the jurisdictional requirements of federal
treaties. Thus, the defendant seeking to
retain the child is more likely to be heard
extensively on the exceptions that are akin
to substantive custody provisions.

In the introductory example, after
wrongfully retaining Howard, David
sought to prevent Howard’s return to
Israel based on an Article XIII exception,
arguing that Howard objected to returning
to his mother and he was of sufficient age
and maturity to decide whether to remain
with his father in the U.S. (even though he
was wrongfully retained from his habitual
residence of Israel).
As a result, the court appointed a GAL
to determine Howard’s wishes and his
level of maturity. The GAL spoke with
the child, each parent, the school nurse,
principal, and therapist. The GAL’s report
concluded that the child was extremely
clear that he wished to stay in the U.S. and
did not even want to visit Israel. Further,
David knew of Rebecca’s settlement offer
and certain aspects of the case, suggesting
alienation. Ultimately, the GAL reported
that he did not think the child was mature
beyond his age and uncertain that the
child grasped the significance of the
situation.
A generalized analysis of U.S. caselaw
indicates that courts are reticent to simply
not return a child based solely on the
child’s objection.
In the case of Tahan v. Duquette,
the mother filed for return of her child
pursuant to the Hague Convention
when the father kept the child after their
summer visitation in the U.S. came to an
end.7 The father argued that the 9-yearold child objected to being returned. The
Tahan court held that a child of 9 years
of age lacked sufficient maturity to raise
a valid objection. Although there is no
threshold age in the Convention, the
Tahan court takes the position that if a
child is 9, that child’s opinion is essentially
immaterial. The appellate court went so
far as to hold that the trial court’s failure
to interview the child was not in error
because of the child’s age.
Even though a psychologist met with
the child and provided an opinion to
establish that the child did in fact possess
sufficient age and maturity, the appellate
court held “The failure of a trial Judge to
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interview the child was not plain error.”8
To the contrary, an interview with the
judge, under the circumstances before
the court, could not have served a useful
purpose. Article XIII of the Convention
excuses the duty to return if a child of
appropriate age and maturity objects.
This standard simply does not apply to a
9-year-old child.
Citing the Tahan court’s precedent, the
court in Sheikh v. Cahill held that although
the child objected to returning, the child
lacked sufficient age and maturity for this
to be considered because he was only 9.9
While this case states a blanket
proposition that 9-year-old children
lack sufficient maturity to have a valid
objection, other courts have taken a more
open approach. In Raijmakers, the plaintiff
filed for summary judgment in response
to the respondents’ raising an Article XIII
exception based on an 8-year-old child’s
objection to return.10 The plaintiff argued
that it is law that a child under the age of 9
lacks sufficient maturity. The court denied
this argument because the Convention
itself provides no definitive age of maturity
and therefore each matter must be decided
on a case-by-case basis.
Importantly, the Raijmakers court held
that regardless of the discretion it has, a
court must conduct some discovery to
determine maturity. Numerous courts
have tried to determine a child’s level of
understanding.
The Fifth Circuit in England v. England
reversed a trial court’s ruling that a
13-year-old child was sufficiently mature
to object to returning to Australia.11 The
appellate court found that the child was
“scared” about the proceedings, had
attention deficit disorder, and took Ritalin.
Of note, the dissenting opinion found it
concerning that a court would consider
the child’s disorder as a reason to give less
weight to the child’s objection.
__________

7. Tahan v. Duquette, 259 N.J.Super. 328 (N.J.
1992).
8. Id.
9. Sheikh v. Cahill, 145 Misc. 2d 171 (N.Y. 1989).
10. Raijmakers-Eghaghe v. Haro, 131 F.Supp. 2d
953 (E.D. Mich. 2001).
11. England v. England, 234 F.3d 268 (5th Cir.
2000).

In a seminal opinion, Tsai Yi Yang v.
Fu Chiang Tsui, the court found that a
13-year-old child had been wrongfully
retained in the U.S. and required her
return to Canada despite her objection to
stay.12 In camera testimony determined
she was “bright, intelligent and pleasant.”13
An expert agreed and confirmed that she
wished to remain in Pittsburgh rather
than return to Canada. But the court held
the “exceptions are construed narrowly, so
their application does not undermine ‘the
express purposes of the Convention.’”14
At the same time, the court also
affirmed:

although we have not previously considered this defense, we agree with the
analysis used by other Court(s) that have
addressed its application. The child’s
wishes can be (the) sole reason that a court
refuses to order the return of the child to
his or her habitual residence. However,
a court must apply a stricter standard in
considering a child’s wishes when those
wishes are the sole reason underlaying
[sic] a repatriation decision and not part of
some broader analysis, such as whether the
child would suffer a grave risk of harm if
returned to his or her habitual residence.15

In Custodia vs. Samillan, citing the
explanatory report, the court held:

The Convention also provides the child’s
views concerning the essential question of
its return or retention may be conclusive,
provided it has, according to the competent
authorities, attained an age and degree of
maturity sufficient for its views to be taken
into account. In this way, the Convention
gives children the possibility of interpreting their own interests. Of course, this
provision could prove dangerous if it were
applied by means of the direct questioning
of young people who may admittedly have
a clear grasp of the situation but who may
also suffer serious psychological harm if
they think they are being forced to choose
between two parents. However, such a provision is absolutely necessary given the fact
the Convention applies, ratione personae, to
all children under sixteen years of age; the
fact must be acknowledged that it would
be very difficult to accept that a child of,
for example, fifteen years of age, should be
returned against its will.16

Ultimately, caselaw holds that a child’s
stand-alone objection to return is
sufficient to deny return of the objecting
child if the child is of sufficient maturity

and the objection is valid—even if that
child was initially wrongfully taken. The
court also holds that the burden must be
proved by a preponderance of evidence
and scrutinized with a strict standard.
Overall, trends show more willingness by
U.S. courts to entertain this defense and
even accept that discovery is necessary.
Yet, denial of returning the child based
on a child’s objection alone is statistically
rarely successful.

Valid objections
After determining that a child is of
sufficient maturity, the court must also
determine the validity of the objection
to return. As noted previously, this is a
case-by-case analysis and the judge has
discretion. The questions the court must
consider are: Is the objection merely a
result of alienation or coaching? Is the
objection merely a preference? Must the
objection concern returning to a parent or
to a country?
In Howard’s case, the GAL noted that
the child wished to remain in the U.S.;
and preferred his U.S. school, the food,
and contact with extended family. He also
stated discomfort with the mandatory
military service in Israel. The court
ultimately had to consider whether these
objections were simply preferences or
valid objections to return.
In contrast, in the Norden-Powers case,
the eldest daughter stated that she and her
sisters wished to remain in the U.S. together
with their mother, the abducting parent.17
The court, while sympathetic, considered
it a preference but not an actual objection.
In this case, while the court found that a
mere desire to be with one parent over the
other is not an objection, it did not discuss
what would rise to the level of an objection.
In certain cases, the court has rejected an
objection as not being “strong” when a
child has not refused to see a parent and
has no fear of their personal safety.
The Tsui court held that while the child
expressed a wish to remain in the U.S., it
was because of the passage of time resulting
in her being settled in Pittsburgh, which is
not the same as an objection to return.18
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THERE IS NO CLEAR DIRECTIVE. SOME
COURTS REQUIRE AN OBJECTION
OVER A PREFERENCE; OTHERS
A “STRONG” OBJECTION. SOME
COURTS REQUIRE AN OBJECTION
TO THE COUNTRY AND OTHERS AN
OBJECTION TO THE PARENT. THERE
IS LITTLE IN-DEPTH ANALYSIS IN
THESE OPINIONS ABOUT WHICH
FACTORS DETERMINE WHETHER AN
OBJECTION IS A VALID OBJECTION.

The Custodio Court found that a
15-year-old’s testimony had “particularized
objections” such as his fear of his father
with whom he felt unsafe, his dislike of his
Peruvian school, and his lack of friends in
Peru.19 He expressed that due to mistreatment by his father and paternal grandmother, he would not visit his father even
if he was required to return to Peru. The
court concluded, “Based on these facts, the
District Court did not clearly err in finding
G’s [the child’s] statements constituted an
objection within the meaning of the mature
child defense.”20
There is no clear directive. Some courts
require an objection over a preference;
others a “strong” objection. Some courts
require an objection to the country and
others an objection to the parent. There is
little in-depth analysis in these opinions
about which factors determine whether an
objection is a valid objection.
__________
12. Tsai-Yi Yang v. Fu-Chiang Tsui, 499 F.3d 259
(3d Cir. 2007).
13. Id.
14. Id.
15. Id.
16. Custodio v. Samillan, 842 F.3d 1084 (8th Cir.
2016).
17. Norden-Powers v. Beveridge, 125 F.Supp. 2d 634
(E.D.N.Y. 2000).
18. Tsai-Yi Yang v. Fu-Chiang Tsui, 499 F.3d 259
(3d Cir. 2007).
19. Custodio v. Samillan, 842 F.3d 1084 (8th Cir.
2016).
20. Id.

Judicial discretion
Even when a court finds that a mature
child has a valid objection to return, they
may deny return. Some courts may do so
if they find that a parent has had undue
influence on a child, such as coaching or
alienating the child. Other courts have
held that the aim of the Convention is a
swift return of wrongfully taken children.
The Custodio court found that the
respondent had met her burden of proving
that the mature-child defense applies, but
the district court has the discretion to
refuse to apply the defense and “order the
return of the child even if they consider
that one or more of the exceptions
applies.”21 A district court may decline
to apply a defense when doing so would

reward a parent for wrongfully removing
or retaining the children in violation of
a contracting state’s custody orders. The
court in England v. England held that
exceptions are construed narrowly so
their application does not undermine the
express purposes of the Convention.22
The conflict is between the interest of
returning abducted children and not
rewarding the abductor while ensuring
the individual rights of the child are not
disregarded.

Practice tips and conclusion
The Hague Convention clearly provides
a standalone exception to the return of a
child if the child is of sufficient age and
maturity and has a valid objection to
return. In the U.S., there is little direction

on discerning a sufficient age or level of
maturity. Arguably, as the Convention
itself only applies to children 16 years or
younger; the closer the child is to 16, the
greater the weight given to the objections.
Additionally, it is critical the court also
must have evidence, therefore making a
good expert critical.
Caselaw suggests that a mature-child
objection on its own—while permitted by
the Convention—is not often successful.
Therefore, when appropriate, other
objections should be pleaded, such as a
grave risk of harm or other Article XIII
exceptions.
__________
21. Id.
22. England v. England, 234 F.3d 268 (7th Cir.
2000).
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